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1. SUMMARY

Gardiner Water District (GAD) appeals a decision of the
Comm ssion's Consuner Assistance Division (CAD) related to a
conplaint filed by GAD custoner Stanley Washuk. The question
before the Comm ssion is whether GAD had the authority to bill
M. Stanley a $10 service fee. W affirma portion of the CAD
deci sion and dism ss GAD s appeal w thout further investigation.

11. BACKGROUND

M. Washuk |lives in Connecticut and owns rental property in
Gardiner, Maine. Ms. Benoit is a tenant of M. Washuk. M.
Washuk is responsible for paying the water bill for the rental
property to GAD. On January 29, 1997, Ms. Benoit called GAD to
report that she heard a | oud noise and then di scovered she had no
water. GAD went to M. Washuk's rental property to inspect the
prem ses. GAD found that the water had been shut off by plunbers
who were working at the property. On February 6, 1997, GAD
billed M. Washuk a $10 service charge for GAD's visit to the

property.

On February 18, 1997, M. Washuk called GAD to conplain
about the $10 service fee. On March 2, 1997, M. Washuk filed a
conplaint with the CAD to dispute the fee. On May 12, 1998, the
CAD found that M. Washuk did not have to pay the service fee.
On May 22, 1998, OGAD appeal ed the CAD s decision to the
Conmi ssi on.

I11. DECISION

The CAD found that GAD did not have a rate schedule in
effect at the tinme of the service call that would allow such a
fee. GAD did not have in effect a rate schedule allowing for a
service fee, for a problemthat was not GAD' s responsibility,
until Decenber 1, 1997.
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Under 35-A MR S.A 8 309, "it is unlawful for any public
utility to charge, demand, collect or receive, for any service
performed by it within the State,...any rate, toll or charge not
specified in the schedules.” 35-A MR S.A 8 304, requires public
utilities to file these schedules with the Comm ssion. GAD
billed M. Washuk a $10 service charge on February 6, 1997 -
al nost a year before the rate schedule for such a service fee
becanme effective. The other issues raised by the CAD do not need
to be addressed because this one issue, GAD's |lack of authority
to bill a custonmer a $10 service fee, resolves this case. W
uphol d the CAD s decision that GAD nmust abate to M. Washuk the
fee and any | ate charges assessed on that fee.

GAD in its appeal clains that the Conmi ssion's rules do not
govern the $10 service fee because the service fee is a "jobbing
fee" (Chapter 62 8 2(B)) and is for a "non-basic utility service"
(Chapter 81 §8 2(L)). W disagree. The service fee does not fal
within Chapter 62 8§ 2(B), "Advance Paynent for Utility Jobbing."
This section of Chapter 62 governs a utility's doing work outside
the scope of its regulated utility service at the custoner's
expense, and requires the customer to nake an advanced paynent
for that service. This case is about work that falls within the
scope of the regulated utility service. Second, there was no
advanced paynent by the custoner; M. Washuk did not even know
about the tenant's requesting the utility's service until he
received a bill for such service. The service fee al so does not
fall within Chapter 81 8§ 2(L), "Non-Basic Utility Service." This
section of Chapter 81 defines non-basic utility service as
residential service that neets any of the |isted conditions.
Those conditions define non-basic utility service as a rate or
charge that the Comm ssion does not regulate, or a rate or charge
for a service that is not contained in the utility's tariff.?
Bot h of these conditions are not net as they relate to the
service fee charged to M. Washuk. As discussed above, visiting
a custonmer to determne why there is no water is clearly a
service perforned in connection with the provision of utility
service, therefore requiring a rate schedul e under 35-A MR S. A
88 309 and 304. Thus, Chapter 62 8 2(B) and Chapter 81 § 2(L)
are inapplicable to this case.

M . Washuk al so conpl ai ned about being billed for a service
call he did not authorize. GAD clains its policy is to accept
repair requests fromtenants, even though they are not
responsi ble for the bill. In its appeal, GAD argues that under

The third condition, Chapter 81 § 2(L)(c), need not be discussed
because it is about service for nmerchandi se or equipnment -- an

i ssue not raised by the service charge for a custonmer visit from
GAD to investigate why there was no water.
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t he doctrine of agency, the tenant can request the repair cal
and the district can lawfully charge the custoner/landl ord for
the call, if the problemis found to be the custoner's
responsi bility.

The normal practice of water utilities is to contact the
custoner, in this case M. Washuk, before responding to any
service conplaint. |If the custoner is unreachable and an
energency situation (or a potential energency situation) exists,
then the utility proceeds to nmake the service call.

In response to GAD's agency argunment, we find that utilities
shoul d first contact the responsible customer and if such contact
fails then it is reasonable for the utility to rely on the
representation of the affected tenant. Here M. Washuk asks that
repairs not be made without his authorization. GAD had offered
not to respond to problens on his property, if M. Washuk sends a
notari zed letter making such a request. OGAD s request for a
| etter reasonably resolves M. Washuk's concern

We further find that the part of the CAD s deci sion that
required GAD to inspect its records and simlar service fees,
refund such fees and issue a report to the Commi ssion on its
actions is unnecessary, particularly given the anmount of tine
t hat has passed since the violation.

Therefore, we affirmthe CAD decision that M. Washuk is not
liable for the service fee because GAD had no authority to bil
hi m such a fee, but we do not require the District to reviewits
records to determne if other custonmers were charged such a fee.
Accordingly, GAD's May 22, 1998 appeal is dism ssed, wthout
further investigation.

Dat ed at Augusta, Maine this 16th day of June, 1998.

BY THE ORDER OF THE COWM SS| ON

Dennis L. Keschl
Adm ni strative Director

COWM SSI ONERS VOTI NG FOR: Wl ch
Nugent
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NOTI CE OF RI GHTS TO REVI EW OR APPEAL

5 MR S. A 8 9061 requires the Public Utilities Comm ssion
to give each party to an adjudi catory proceeding witten notice
of the party's rights to review or appeal of its decision nade at
t he concl usion of the adjudicatory proceeding. The nethods of
adj udi catory proceedi ngs are as foll ows:

1. Reconsi deration of the Comm ssion's Order nay be
request ed under Section 6(N) of the Conmm ssion's Rul es of
Practice and Procedure (65-407 C MR 11) within 20 days of
the date of the Order by filing a petition with the

Comm ssion stating the grounds upon which consideration is
sought .

2. Appeal of a final decision of the Conmm ssion may be
taken to the Law Court by filing, within 30 days of the date
of the Order, a Notice of Appeal with the Adm nistrative
Director of the Comm ssion, pursuant to 35-A MR S. A § 1320
(1)-(4) and the Maine Rules of Civil Procedure, Rule 73 et
seq.

3. Addi tional court review of constitutional issues or

i ssues involving the justness or reasonabl eness of rates may
be had by the filing of an appeal with the Law Court,
pursuant to 35-A MR S. A § 1320 (5).

Not e: The attachment of this Notice to a docunent does not
i ndicate the Comm ssion's view that the particul ar docunent
may be subject to review or appeal. Simlarly, the failure
of the Commi ssion to attach a copy of this Notice to a
docunent does not indicate the Conm ssion's view that the
docunent is not subject to review or appeal.



